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(e) When evaluating individual sure-
ties, contracting officers may obtain 
assistance from the office identified in 
28.202(d). 

(f) Contracting officers shall obtain 
the opinion of legal counsel as to the 
adequacy of the documents pledging 
the assets prior to accepting the bid 
guarantee and payment and perform-
ance bonds. 

(g) Evidence of possible criminal or 
fraudulent activities by an individual 
surety shall be referred to the appro-
priate agency official in accordance 
with agency procedures. 

[54 FR 48986, Nov. 28, 1989] 

28.203–1 Security interests by an indi-
vidual surety. 

(a) An individual surety may be ac-
cepted only if a security interest in as-
sets acceptable under 28.203–2 is pro-
vided to the Government by the indi-
vidual surety. The security interest 
shall be furnished with the bond. 

(b) The value at which the con-
tracting officer accepts the assets 
pledged must be equal to or greater 
than the aggregate penal amounts of 
the bonds required by the solicitation 
and may be provided by one or a com-
bination of the following methods: 

(1) An escrow account with a feder-
ally insured financial institution in the 
name of the contracting agency. (See 
28.203–2(b)(2) with respect to Govern-
ment securities in book entry form.) 
Acceptable securities for deposit in es-
crow are discussed in 28.203–2. While 
the offeror is responsible for estab-
lishing the escrow account, the terms 
and conditions must be acceptable to 
the contracting officer. At a minimum, 
the escrow account shall provide for 
the following: 

(i) The account must provide the con-
tracting officer the sole and unre-
stricted right to draw upon all or any 
part of the funds deposited in the ac-
count. A written demand for with-
drawal shall be sent to the financial in-
stitution by the contracting officer, 
after obtaining the concurrence of 
legal counsel, with a copy to the offer-
or/contractor and to the surety. Within 
the time period specified in the de-
mand, the financial institution would 
pay the Government the amount de-
manded up to the amount on deposit. If 

any dispute should arise between the 
Government and the offeror/contractor, 
the surety, or the subcontractors or 
suppliers with respect to the offer or 
contract, the financial institution 
would be required, unless precluded by 
order of a court of competent jurisdic-
tion, to disburse monies to the Govern-
ment as directed by the contracting of-
ficer. 

(ii) The financial institution would 
be authorized to release to the indi-
vidual surety all or part of the balance 
of the escrow account, including any 
accrued interest, upon receipt of writ-
ten authorization from the contracting 
officer. 

(iii) The Government would not be 
responsible for any costs attributable 
to the establishment, maintenance, ad-
ministration, or any other aspect of 
the account. 

(iv) The financial institution would 
not be liable or responsible for the in-
terpretation of any provisions or terms 
and conditions of the solicitation or 
contract. 

(v) The financial institution would 
provide periodic account statements to 
the contracting officer. 

(vi) The terms of the escrow account 
could not be amended without the con-
sent of the contracting officer. 

(2) A lien on real property, subject to 
the restrictions in 28.203–2 and 28.203–3. 

[54 FR 48986, Nov. 28, 1989] 

28.203–2 Acceptability of assets. 

(a) The Government will accept only 
cash, readily marketable assets, or ir-
revocable letters of credit from a feder-
ally insured financial institution from 
individual sureties to satisfy the un-
derlying bond obligations. 

(b) Acceptable assets include— 
(1) Cash, or certificates of deposit, or 

other cash equivalents with a federally 
insured financial institution; 

(2) United States Government securi-
ties at market value. (An escrow ac-
count is not required if an individual 
surety offers Government securities 
held in book entry form at a depository 
institution. In lieu thereof, the indi-
vidual shall provide evidence that the 
depository institution has (i) placed a 
notation against the individual’s book 
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entry account indicating that the secu-
rity has been pledged in favor of the re-
spective agency; (ii) agreed to notify 
the agency prior to maturity of the se-
curity; and (iii) agreed to hold the pro-
ceeds of the security subject to the 
pledge in favor of the agency until a 
substitution of securities is made or 
the security interest is formally re-
leased by the agency); 

(3) Stocks and bonds actively traded 
on a national U.S. security exchange 
with certificates issued in the name of 
the individual surety. National secu-
rity exchanges are—(i) the New York 
Stock Exchange; (ii) the American 
Stock Exchange; (iii) the Boston Stock 
Exchange; (iv) the Cincinnati Stock 
Exchange; (v) the Midwest Stock Ex-
change; (vi) the Philadelphia Stock Ex-
change; (vii) the Pacific Stock Ex-
change; and (viii) the Spokane Stock 
Exchange. These assets will be accept-
ed at 90 percent of their 52-week low, as 
reflected at the time of submission of 
the bond. Stock options and stocks on 
the over-the-counter (OTC) market or 
NASDQ Exchanges will not be accept-
ed. Assistance in evaluating the ac-
ceptability of securities may be ob-
tained from the Securities and Ex-
change Commission, Division of En-
forcement, 450 Fifth Street NW., Wash-
ington, DC 20549. 

(4) Real property owned in fee simple 
by the surety without any form of con-
current ownership, except as provided 
in paragraph (c)(3)(iii) of this sub-
section, and located in the United 
States or its outlying areas. These as-
sets will be accepted at 100 percent of 
the most current tax assessment value 
(exclusive of encumbrances) or 75 per-
cent of the properties’ unencumbered 
market value provided a current ap-
praisal is furnished (see 28.203–3). 

(5) Irrevocable letters of credit (ILC) 
issued by a federally insured financial 
institution in the name of the con-
tracting agency and which identify the 
agency and solicitation or contract 
number for which the ILC is provided. 

(c) Unacceptable assets include but 
are not limited to— 

(1) Notes or accounts receivable; 
(2) Foreign securities; 
(3) Real property as follows: 
(i) Real property located outside the 

United States and its outlying areas. 

(ii) Real property which is a principal 
residence of the surety. 

(iii) Real property owned concur-
rently regardless of the form of co-ten-
ancy (including joint tenancy, tenancy 
by the entirety, and tenancy in com-
mon) except where all co-tenants agree 
to act jointly. 

(iv) Life estates, leasehold estates, or 
future interests in real property. 

(4) Personal property other than that 
listed in paragraph (b) of this sub-
section (e.g., jewelry, furs, antiques); 

(5) Stocks and bonds of the individual 
surety in a controlled, affiliated, or 
closely held concern of the offeror/con-
tractor; 

(6) Corporate assets (e.g., plant and 
equipment); 

(7) Speculative assets (e.g., mineral 
rights); 

(8) Letters of credit, except as pro-
vided in 28.203–2(b)(5). 

[54 FR 48987, Nov. 28, 1989, as amended at 68 
FR 28083, May 22, 2003] 

28.203–3 Acceptance of real property. 
(a) Whenever a bond with a security 

interest in real property is submitted, 
the individual surety shall provide— 

(1) A mortgagee title insurance pol-
icy, in an insurance amount equal to 
the amount of the lien, or other evi-
dence of title that is consistent with 
the requirements of Section 2 of the 
United States Department of Justice 
Title Standards at http:// 
www.justice.gov/enrd/ENRDlAssets/ 
TitlelStandardsl2001.pdf. This title 
evidence must show fee simple title 
vested in the surety along with any 
concurrent owners; whether any real 
estate taxes are due and payable; and 
any recorded encumbrances against the 
property, including the lien filed in 
favor of the Government under para-
graph (d) of this subsection. Agency 
contracting officers should request the 
assistance of their designated agency 
legal counsel in determining if the title 
evidence is consistent with the Depart-
ment of Justice standards; 

(2) Evidence of the amount due under 
any encumbrance shown in the evi-
dence of title; 

(3) A copy of the current real estate 
tax assessment of the property or a 
current appraisal dated no earlier than 
6 months prior to the date of the bond, 
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